IlonsiTHe 1 BUABI MPaBa HA 3aIIUTY 3AKOHHBIX HHTEPECOB CY0ObEKTOB
NpeANPUHUMATEILCKON 1eSITeJIbHOCTH

CormacHo Konctutynuu Poccuiickoit ®enepanuu (jajnee Mo TEKCTy —
Koucrutymuss P®), Poccusi ecth aeMokpaThyeckoe, MpaBOBOE, COLMAIBHOE
rocyJIapCcTBO, MOJUTHKA KOTOPOTO HAampaBi€Ha Ha CO3/aHUE YCIOBUM, KOTOpHIE
Moriau Obl obOecreuuBaTh JOCTOWHYIO KH3Hb W CIIOCOOCTBOBAJIM PAa3BUTHUIO
yenoBeka. CTaHOBIEHUE TpaxAaHCKOro oOIlecTBa SBISETCS OCHOBHOM U
JNOJITOBPEMEHHOM 3a/Jla4u€l, PEIICHUE KOTOPOW HAIPAMYK B3aUMOCBS3aHO C
OOJIBIIIMM KOJIMYECTBOM (PAKTOPOB U YCIOBHM, OJTHUM W3 KOTOPBIX, HECOMHEHHO,
SIBJISIETCS IPEJIOCTABICHUE IOPUANYECKUX TapaHTUH TTpaB U CBOOO/] JIMUHOCTH.

ObecnieunBasi  coOmogeHne JgaHHbIX Trapantui, Koncruryuus PO
yCTaHOBUJIA, YTO HOPMBI O TIpaBax M CBOOOaX YEJIOBEKA U TPaXKIaHUHA SBJISIFOTCS
HEMOCPEACTBEHHO JAeicTBYOmUME (4.4.1 u 4 cT1.15, ¢T.18), npusHaHue, 3amura u
coOmto/ienne CBOOOJ U TMpaB 4YEJIOBEKa SBIAETCS MPSIMONW OO0S3aHHOCTHIO
rocyJlapcTBa, KaXKJbIM TPa)KJaHWH BIIPAaBE 3allUIIaTh CBOM IpaBa U CBOOOJbI
JOOBIMH CIIOCO0AMHU, KOTOPBIE HE 3aIPEIIEHbI 3aKOHOM .

CyOBeKTHUBHOE TPa)KJaHCKOE MPaBo, KaK U JIF0OOE Ipyroe, UMEET JJI €ro
HOCHUTENS1 OOJBIITYI0 3HAYUMOCTb B TOM CJIy4ae, €CJIM OHO MOKET OBbITh 3alUIIEHO
KaK JEUCTBUSMHU CaMOT0 CyObeKTa, TaKk M JEUCTBUSIMHU TOCYIAApCTBEHHBIX WIIH
YIOJIHOMOYEHHBIX TOCYapCTBOM OPTaHOB.

[IpaBo Ha 3amIUTy SIBIASETCA JJIEMEHTOM-IIPABOMOYMEM, BXOISAIIUM B
coJiepKaHUe BCSIKOTO CyOBEKTHUBHOTO TPaXAaHCKOTO mpasa. Mcxoast U3 3TOro Mel
MOXEM CKa3zaTh, YTO CYOBEKTHBHOE MpPaBO HA 3alIUTy — 3TO 3aKOHOJATEIHHO
3aKpeIyIeHHas: BO3MOXHOCTb YIPaBOMOYEHHOTO JIMI]a MCIOJIb30BaTh MEPbI
MIPABOOXPAHUTEHLHOTO XapaKkTepa C 1eJbI0 BOCCTAHOBJICHUsI HAPYILICHHOTO MpaBa

Y [IPECEYEHUs JEUCTBUM, HAPYIIAIOIIUX IIPABO°,

1 Cm: "Koncturymuss P®" (nmpunsara BceHapoaHbIM rojocoBanueM 12.12.1993) (¢ yuerom

MOMNpPaBOK, BHECEHHBIX 3akoHaMu P®D o nonpaBkax k Koncturyuuu PO ot 30.12.2008 N 6-DK3,
or 30.12.2008 N 7-®K3, or 05.02.2014 N 2-®K3, or 21.07.2014 N 11-®K3)/
http://www.consultant.ru/document/cons_doc LAW 28399/

2 Poccuiickoe rpakmanckoe mpaBo: Yue6H. B 2 1. T. 1: O6mas wacte. BemiHoe mpaso.

Hacnencrennoe npaBo. MHTemekryansHbie npasa. JIndaple HenMymiecTBeHHbIe mpaBa / OTB.
pen. E.A. Cyxanos. M.: Craryr, 2016. C. 410.



B.Il. I'pubanoB yTOYHSIET, YTO MOJ 3aIIUTON TPa)KJAHCKUX IpaB CIEIyeT
MMOHUMAaTh BO3MOXXHOCTb NPUMEHEHHUS B OTHOIICHWU NPABOHAPYILIUTENSI MEp
IPUHY TUTELHOTO BO3ICHCTBHS.

Bompoc 0 TOM, sBIseTCs M NPaBO HA 3AIUTY CAMOCTOSTEIbHBIM
CyOBEKTUBHBIM TIPABOM WJIM BXOJIUT B COCTaB KOHKPETHOTO CyOBEKTHBHOTO MpaBa
B Ka4eCTBE €ro 3JIEMEHTa, 00CYXKJaJCs B IOPUAUYECKON JIUTEpaType MOCTATOYHO
JUIATEIIbHOE BPEMSL.

Ha w™mo# B3rusa, waed O TOM, 4YTO IIPAaBO HA 3alIUTY  SIBISIETCA
CaMOCTOSITETIbHBIM CYOBEKTUBHBIM MPABOM, IIPEACTaBIsETCS Ooyiee yOeauTEIbHOM
Y MPAKTUYECKH NPUMEHUMOM.

[Ipeamerom 3amuThl B cepe HSKOHOMUYECKOW JIEATETBHOCTH U
NPEANPUHUMATENILCTBA SIBJISIIOTCS. HAPYILICHHBIE WM OCIApUBAaEMbIE IIpaBa U
3aKOHHBIE UHTEPECHI JIUL, OCYLIECTBISIOIIMX JaHHbIE BUABI AEATEIbHOCTU. B 3TOM
CBSI3U €CTh CMBICJI PACCMOTPETH BOIIPOC O «3aKOHHBIX MHTEPECAX.

[Ipex e Bcero, 3aKOHHBIM HHTEPEC — 3TO UHTEPEC, B PAMKAX JICHCTBYIOLIETO
3aKOHOJATEJILCTBA. CornacHo KOHIICTIIIHH, pazpaboTaHHOM E.A.
KpaiieHHHHUKOBBIM, Kak OOBEKT MPaBOBOW 3allIUThI, UHTEPECHl CYIIECTBYIOT B
HECKOJIBKUX Tpynnax CyObeKTUBHBIX MPaB, HECYLIUX OXPAHUTEIbHYIO (PYHKIIHIO.
IlepBas rpymma oXBaThIBAET IIpaBa, KOTOPbIE NAKOT BO3MOXXHOCTh COBEPILICHUS
OJIHOCTOPOHHUX JCUCTBUM YMOJIHOMOYEHHBIM JIMIIOM, HApUMEp, caMoO3alluTa
TPXJAHCKUX TPaB WM MEpPbl ONEPATUBHOTO BO3JEHCTBUS. 371€Ch OOBEKTOM
oXpaHbl OyIyT SIBISATHCS CYOBEKTHUBHBIE IMpaBa. VX oTiauuuMTenbHas 0COOCHHOCTh
COCTOUT B TOM, YTO MPABO HA OTCTAWBAaHUE CBOMX MHTEPECOB OCYIIECTBIAETCS 0€3
y4acTHsl YINOJHOMOYEHHBIX TOCYJAapCTBEHHBIX OpraHoB. Bo Bropyio rpynmy
OTHOCSITCSL TIpaBa, CO3JAlOlKMe BO3MOKHOCTh TPEOOBaHUSA OT OOS3aHHOTO JIMIIA
COBEpIICHUS UM JECUCTBUM C IOMOIIBI YHOJHOMOYEHHBIX TOCYJapPCTBEHHBIX
Opra’oB. B nmaHHOU rpylile MHTEPECOB MBI MOXEM BBIICIUTH JBE IOATPYIIIIHI.
IlepBasg moarpymnma coOCTaBIsI€T CUCTEMY MCKOBBIX IMpaB. C TOYKM 3peHUs

CIT0co00B pcain3alin 341U ThI HCKOBBIC IIpaBa moApa3aACIA0OTCA Ha

3 Cwm.: I'pubanor B.II. Ilpenensr ocymiecTBACHUST U 3alUTHl TpakaaHnckux mpas. M., 1972. C.
155.



YCTAHOBUTENIbHBIE (O TMPU3HAHUM), UCIIOJIHUTEIbHbIE (0 TNPUCYXKICHUH) U
npeoOpazoBaTeibHble  (KOHCTUTYTHBHBIE) TpaBoMouusi. Btopas mnoarpynna
OXpaHUTENbHBIX CYOBEKTUBHBIX T'PaXIAHCKUX IMPaB OXBATHIBAET MpaBa, KOTOPHIE
HaXOJSIT CBOE NMPUMEHEHHE B MOPSAIKE 0CO00ro Cyonpou3BoAcTBa. X ocHOBHOM
OCOOCHHOCTBIO SIBJIIETCS OTCYTCTBHE CIOpa O IpaBe, B CBSA3U C O3TUM CYA
IPEIOCTABJISIET 3alIUTY TI03TOMY OXPaHsAEMbIM 3aKOHOM HHTEpecam”,

Ecau Mbl 0OpaTuMcs K I0pUINYECKON JIUTEPATYPE, TO Mbl CMOXKEM YBUJIETD,
YTO MPEINPUHUMAIOTCS TOMBITKM BBIBECTH OMNPE/ICICHUE 3aKOHHOTO MHTEpeca U
YETKO 0003HAYUTh €r0 OTIMYHUTENIbHBIE MPU3HAKKA B CPABHEHHH C CYOBEKTUBHBIM
IIPaBOM.

CooTtHomieHue CyObEKTUBHOTO TIpaBa M 3aKOHHBIX MHTEPECOB 3aKIHOYACTCS
B TOM, YTO CYOBEKTUBHOE MPABO SABJSCTCS HOPUINIECKUM CIIYKEOHBIM CPEJICTBOM
peau3alyy COLUaIbHO SKOHOMHYECKOTO MHTEPECA’, a 3aKOHHBIE MHTEPECHI 3TO
AHAJIOTUYHBIE COLMATIbHO YKOHOMUYECKUE UHTEPECHI, C TEM JIUIIb OTIUYUEM, YTO
OHH BOBJICUEHBI B FOPUIUUECKYIO c(hepy, TaK KaK ONPEESIOTCA KaK HHTEPECH], HE
MIPOTUBOPEYAIIINE HOPMAM IIpaBa U MPaBOIOPSIKA.

3amura npaB U MHTEPECOB MpEANpUHUMATENIed OCHOBBIBAETCS HAa BEChMa
OOIIIUPHOM CHEKTPEe KOHCTUTYIIMOHHBIX TapaHTHUM, OOJbIlIasi 4acTh W3 KOTOPBIX
ABJISIETCST  OOLIETIPUMEHUMON M Kacaercs CyOBEKTOB MpeINpUHUMATEIHCKON
JEATeTbHOCTH TakK W Jpyrux rpaxiaaH. K mnpumepy, Takue rapaHTUH, Kak
KOMITeHcanusi mpuauHeHHoro ymepba (cr. 52 Koucrutymuum P®), mpaBo Ha
cynebnyto 3amury (cT. 46,47 Koncrurynuu P®) unu mpaBo Kax7a0ro 3aniuiiarh
CBOM IIpaBa U CBOOOJBI BCEMU CIIOCOOAMHM, HE 3alPEIICHHBIMU 3aKOHOM (4.2 cT25
Konctutyuuun P®) oTHOCATCA Kak K MOpEeANpUHUMATENSIM, TaK M KO BCEM
rpaxJaaHaM. A BOT TapaHTHHU MO 3alllUTe CYOBEKTOB MPEANPUHUMATENHCTBA OT
HEJOOPOCOBECTHOM KOHKYPEHLUMHM WM MOHOMNOJM3ALMK pblHKA (4.2 cT1.34

Kouctutynun P®) unm mpaBo Ha CBOOOJHOE IMEpeMelIeHHue TOBApOB, YCIYT |

4 KpamenunnukoB E.A. OxpaHseMble 3aKOHOM HHTepechl // YdeHble 3amucKu TapTyckoro
roCy/IapCTBEHHOTO yH-Ta. Tpy/sl 1o mpaBoBeneHuto. Metogomnorus npasa: O61mue npodieMsl U
otpacieBbie ocodennoctu. 1988. Brim. 806. C. 236 - 251.

5[Tyrunckuii b.M1. I'paskaHncko-nipaBOBbI€ CPE/ICTBA B XO35MCTBEHHBIX OTHOIICHUSX. M., 1984,
C. 85 -87.



¢unancoBbix cpeactB (4.l cr. 74 Koncturyuun P®D) umeoT oTHOIIEHHE
HEIOCPEJICTBEHHO K MPEANPUHUMATEIISAM.

Mpl MoXeM caenarth BBIBOJA, YTO MO 3alIUTOM 1paB CyOBEKTOB
OpeANpPUHUMATEIBCKON JIEATETbHOCTH MOXXHO MOHHUMATh COBOKYIHOCTH MEp H
MEXaHU3MOB, YCTAHOBJIEHHBIX 3aKOHOM, HAIPABJICHHBIX HA BOCCTAHOBJICHHE WJIU
OPU3HAHUE  OCHApMBAaEMbIX WM  HApyLIEHHBIX IIpaB U HHTEPECOB
paBooOIaaTenei, KOTOpBIE OCYILECTBISAIOTCS B 3aKOHOJATEIbHO
YperyJupoOBaHHBIX TpaHMLax, (popmax © crmocodamMu ¢ TPUMEHEHHEM K

HapyLIMUTEISIM MEp IPaBOBOM OTBETCTBEHHOCTH.
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